From: "C.M.Stewart Associates" <colleens@allstream.net>

To: "Case Management Network" <cmnet@rogers.com>

Sent: Monday, April 16, 2007 5:40 PM

Subject: Re: HSC: Paralegal update for Workers' Compensation Specialists

Jan.  Frankly, I think it was very responsible of you to try and update your group to at the very least, inquire as to whether licensing applies to WSI consulting in Ontario.  I think that far greater anxiety will be created by discouraging people from getting information who eventually are left without a license and the ability to maintain their employment.


This is not a WSI strategy and I was very surprised by the adverse reaction on the Health & Safety newsgroup site since the Access to Justice Act (Bill 14) actually is an amendment to the Law Society Act which I would have thought was known out there. 

As we’ve discussed, the amendments to the Law Society Act do not actually use the term "paralegal".  It applies to a new category of licensee referred to as persons who provide "legal services". 

It is the provision to "persons" with rights and entitlements under Ontario legislation.  Persons can refer to either an individual (like an injured worker) or a corporation and corporations are also "persons" in law. 

 It applies in relation to the provision of legal services before any Adjudicative body, including any "Board" or "Tribunal" created by Ontario legislation which most definitely applies directly to the WSIA and previous WCA.  

The definition of what are "legal services" is also very broad and looks like it would very clearly cover consultants in Ontario who are preparing documents, submitting evidence and documents and making representations to the Board in relation to the rights or entitlements to benefits of persons who are injured workers' or the legal obligations of 
persons who are corporate employers in relation to workers' compensation.

 
More specifically, the Law Society Act, section 1 is amended to incorporate 
persons who are not barristers and solicitors, but provide "legal services" 
which are defined by Bill 14 referred to as "An Act to promote access to 
justice by amending or repealing various Acts and by enacting the 
Legislation Act, 2006".

The definition section under section 1(1) of the Law Society Act has been 
amended.  The actual Bill 14 (with my emphasis in italics) reads:

s.2(1): Subsection 1 (1) of the Act is amended by adding the following 
definition:

 "adjudicative body" means any body that, after the presentation of evidence 
or legal argument by one or more persons, makes a decision that affects a 
person's legal interests, rights or responsibilities and, without limiting 
the generality of the foregoing, includes,

 (a) a federal or provincial court,

(b) a tribunal established under an Act of Parliament or under an Act of the 
Legislature of Ontario,

 (c) a commission or board appointed under an Act of Parliament or under an 
Act of the Legislature of Ontario to conduct an inquiry or inquest, and

 (d) an arbitrator; ("organisme juridictionnel")

 (7) Subsection 1 (1) of the Act is amended by adding the following 
definitions:

"person who is authorized to provide legal services in Ontario" means,

 (a) a person who is licensed to provide legal services in Ontario and whose 
licence is not suspended, or

(b) a person who is not a licensee but is permitted by the by-laws to 
provide legal services in Ontario;("personne autorisée à fournir des 
services ju-ridiques en Ontario")

Section 1 of the Law Society Act is further amended by Bill 14 by adding the 
following subsections:

(5) For the purposes of this Act, a person provides legal services if the 
person engages in conduct that involves the application of legal principles 
and legal judgment with regard to the circumstances or objectives of a 
person.

 (6) Without limiting the generality of subsection (5), a person provides 
legal services if the person does any of the following:

1. Gives a person advice with respect to the legal interests, rights or 
responsibilities of the person or of another person.

2. Selects, drafts, completes or revises, on behalf of a person,

vi. a document that affects the legal interests, rights or responsibilities 
of a person, other than the legal interests, rights or responsibilities 
referred to in subparagraphs i to v, or

vii. a document for use in a proceeding before an adjudicative body.

3. Represents a person in a proceeding before an adjudicative body.

4. Negotiates the legal interests, rights or responsibilities of a person.

 (7) Without limiting the generality of paragraph 3 of subsection (6), doing 
any of the following shall be considered to be representing a person in a 
proceeding:



1. Determining what documents to serve or file in relation to the 
proceeding, determining on or with whom to serve or file a document, or 
determining when, where or how to serve or file a document.

3. Engaging in any other conduct necessary to the conduct of the proceeding.

Not  practising law or providing legal services

(8) For the purposes of this Act, the following persons shall be deemed not 
to be practising law or providing legal services:

1. A person who is acting in the normal course of carrying on a profession 
or occupation governed by another Act of the Legislature, or an Act of 
Parliament, that regulates specifically the activities of persons engaged in 
that profession or occupation.

2. An employee or officer of a corporation who selects, drafts, completes or 
revises a document for the use of the corporation or to which the 
corporation is a party.

3. An individual who is acting on his or her own be-half, whether in 
relation to a document, a proceeding or otherwise.

4. An employee or a volunteer representative of a trade union who is acting 
on behalf of the union or a member of the union in connection with a 
grievance, a labour negotiation, an arbitration proceeding or a proceeding 
before an administrative tribunal.

5. A person or a member of a class of persons pre-scribed by the by-laws, in 
the circumstances pre-scribed by the by-laws.

I hope this clarifies the reference.  Very few people seem to know about 
these changes.  The Law Society is only providing information through their 
web site and it is somewhat disconcerting to consider that if "consultants" 
are to be licensed yet not advised, their clientele will ultimately go to law 
firms.  .


Good for you Jan, that you at least are letting people know to look into this!  The legislation will likely apply to anyone making any representations to the WSIB or WSIAT so long as they do not fall within one of the specific exemptions.  In workers' compensation in Ontario, while the benefit process is governed by legislation, the profession of "consultant" is not and so it would seem to fall clearly within the intended amendments.  Hats off to you Jan for making relevant people aware of these developments.

Colleen Stewart
Consultant
C.M. Stewart Associates Ltd.




